THE PATENT SYSTEM

By ALFRED W. KNIGHT

Western Precipitation Corporation

Qur American patent system has become the subject of a
violent controversy. Before Congressional Committees; in news-
papers and periodicals, among organizations of engineers, scien-
tists, industrialists, lawyers, and patent attorneys; and even in
judicial decisions, the battle has been fought with steadily
increasing intensity.

On the one hand, the cry is raised that patents are the cause
of many—if not all-—of our social and economic troubles; that
many of the patents issued each week by the Patent Office
should never have been granted, either because the subject-
matter is not in fact new or because the improvements concerned
are too trivial to warrant the granting of a seventeen-year
monopoly; that litigation involving patents is fraught with
excessive and inexcusable expense, delay, and uncertainty, par-
ticularly by reason of frequent conflicting decision by courts in
the different circuits ; that patents and agreements based thereon
lead to curtailment of production, suppression of revolutionary
improvements, and fixing of prices, all to the detriment of the
general public welfare; that because of international patent
cartels set up prior to the war, between American concerns
and powerful foreign interests, we now find ourselves sadly
lacking in certain vital materials that are sorely needed in our
all-out war effort, and in the necessary facilities for production
of such materials; and that in some instances the refusal of
patent owners to grant licensees to others has seriously ham-
pered the production of war materials for the government.

On the other hand, the dyed-in-the-wool defenders of the
patent system in its present form ardently protest that it has
been, and will continue to be, the only effective means of pro-
moting technological and industrial advancement; that, on the
whole, the proportion of patents improperly granted is relatively
small and has but little harmful effect compared with the
benefits of the system; that the expense, delays and conflicting
decisions incident to patent litigation are not excessive in view
of the importance of the issues to be decided; that there has
been no actual suppression of important improvements nor any
substantial curtailment of production because of patents or
patent agreements; that 1f in occasional instances the public
interest is adversely affected through abuse or misuse of patent
rights the offending acts can be stopped and the responsible
parties punished under existing statutes without requiring revi-
sion of the patent laws; that the international agreements under
which American corporations acquired patent rights and tech-
nical information relating to inventions of foreign origin have,
on the whole, been much more beneficial than harmful to our
industrial progress and to our present ability to produce neces-
sary war materials; and that any serious delays in the produc-
tion of materials or equipment needed by the government have
resulted not because of restraints imposed by patents but for
other reasons,

‘T'he issues are—or should be—of interest to all persons
engaged in the broad field of industry, and particularly to
scientists and engineers whose chief concern is in the continu-
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ance of technological progress and the proper utilization of its
products for the greatest ultimate benefit to the general public.

The views of most persons who have studied the subject and
know the facts correspond more closely to what is believed to be
the true situation, which lies somewhere between the two
extreme positions indicated above. In other words, like most
other institutions that are parts of the highly complex civiliza-
tion in which we live, the patent system has many good features
and some bad ones. There are probably few persons who
seriously will deny that the incentive provided by patents has
been an important factor in the creation and commercial devel-
opment of new inventions with resultant benefits to the general
public, or who actually believe that patents should be abolished
if a system of private enterprise and individual initiative is to
be maintained in this country. Similarly, few if any will contend
that our present patent laws and procedure are perfect, or deny
that they can and should be improved and modified in line
with changing economic and social conditions and with a view
to preventing or minimizing the use of patents in any manner
that is against the public interest.

The writer’s limited knowledge of the subject, as well as
space limitations prudently imposed by the editor, preclude an
attempt to fully discuss all aspects of the controversy in this
article. It has been the subject of thousands of pages of printed
testimony before Congressional committees and other investi-
gating bodies, and many books and papers have been published
presenting the views of persons on both sides of the fence, based
on exhaustive studies of the problem or of certain of its specific
elements. It will be the sole purpose here to comment generally
on certain phases of the controversy, to review briefly some of
the recent investigations dealing therewith, and to discuss
some of the new legislation that has been passed in recent years,
as well as additional changes that have been recommended or
suggested.
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Most of the arguments about the patent system that have
come to the attention of the public in the last few years may
be divided into two general classes: first, those having to do
with the effects of patents on our normal peace-time economy
and welfare and, second, those which are concerned only with
their effects on our ability to build, maintain and operate an
effective war machine. This distinction is important for a
number of reasons.

Since long before the start of the present war, critics of the
patent systemn have complained of what they contend are defects
or “sore spots” in our present laws and procedure. These objec-
tions have been aimed chiefly at those factors that are concerned
in the normal operation of the patent laws during times of
peaceful industrial development. If these complaints are justified
(and few will deny that at least some of them are), then the
necessary legislation to cure such defects should, after careful
study and preparation, be enacted as a permanent part of our
patent law.

However, the approach and advent of this country’s entry
into the war have been accompanied by a marked increase in
both the intensity and the scope of the attack against patents
and patent monopolies. The direct result has been the addition
of new complaints based on alleged hampering of the war effort
because of patents. As a further result, however, these war-time
objections have aroused increased public interest in the whole
subject of alleged misuse or abuse of patent rights. In some of
the proposed legislation introduced in the last session of Con-
gress, and in the arguments advanced in support of such legis-
lation, there was a lack of proper differentiation between emer-
gency measures aimed at the removal of any existing patent
obstacles to war production and permanent measures that would
effect fundamental changes in the operation of the patent system
in the post~war period. This has caused a great deal of confu-
sion, not only in the minds of the public but even in the
hearings before Congressional committees.

It probably would be unfair to say that there has been a
deliberate or concerted attempt to capitalize upon this confu-
sion by seeking enactment of laws disguised as emergency war
measures but actually designed to produce permanent and fun-
damental changes in the patent system. However, it is quite
possible that public opinion and action by Congress with
respect to proposed drastic changes in the patent laws, wholly
unrelated to the war situation, may be influenced unduly by
some of the startling accusations that have been made (but not
generally proven) as to the impeding of war production by
patents. ’

It is not intended here to discuss particularly the patent
situation as related to the war effort, for that is a highly
debatable subject on which the writer is not sufficiently in-
formed. It should be made clear, however, that for the most
part the supporters of the patent system have been disposed not
to argue that question. In general they have taken the position
that if any additional emergency legislation is needed to
remove any existing obstructions to war production, either
because of patents or otherwise. such legislation should be
speedily enacrad. Their chief effort in this connection has been
to keep all such legislation clearly distinct from measures deal-
ing with long-range revision of the patent laws and definitely
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limited to the period of the war emergency. Only in this manner
can proposed fundamental changes affecting the normal opera-
tion of the patent system be properly and fairly considered and
acted upon.

Turning now to the essentially non-war aspects of the sub-
ject, it probably is unnecessary to go back more than about
four years, to the time of the Temporary National Economic
Committee hearings in Washington. For, although the con-
troversy may be said to be as old as the patent system itself, a
fair idea of the principal issues now under consideration and of
some of the recent improvements that have been made in the
patent laws can be obtained from a review of those hearings
and of other later proceedings.

The Temporary National Economic Committee,or T.N.E.C.,
was established in 1938 by a joint resolution of Congress, as
the result of a message by President Roosevelt in which he
recommended a thorough investigation of ‘“‘the concentration
of economic power in American industry and the effect of that
concentration upon the decline of competition.” Among specific
matters that the President said should be considered in such
an investigation were revision of the patent laws and revision
of the anti-trust laws.

The Committee consisted of three Senators, three members
of the House of Representatives, and six representatives of
various government department agencies. Senator O’Mahoney
of Wyoming was chairman. Thurman Arnold was a member,
representing the Department of Justice. During the first part
of the hearings Leon Henderson acted as executive secretary.

The hearings, which covered a wide variety of subjects in
addition to patents, began in December, 1938 and continued
with some interruptions for about a year and a half.

The testimony regarding patents was presented principally
by the Department of Justice, in an effort to show that patents
have in some instances been used as weapons to secure complete
domination of particular industries and thus limit production,
suppress competition, and force the public to pay excessively
high prices for the products of such industries. A large part of
this testimony was concerned with the glass container industry
as an example of the asserted abuse of patents through extremely
tight control of production and prices under agreements involv-
ing practically all the important manufacturing concerns in
that industry, and the automobile manufacturing industry as
exemplifying the beneficial use of patents under an extremely
free and open licensing policy.

A number of other witnesses testified as to the benefits of
the patent system, while at the same time discussing certain
of its defects and suggesting legislation designed to overcome
some of these defects. One of the principal witnesses in this
latter group was Commissioner of Patents Conway P. Coe,
who specifically recommended the following changes in the
patent laws:

1. Creation of a single court of patent appeals, to decide all
appeals from the lower courts in patent cases.

2. Limitation of the term of a patent to twenty years from
the date of filing the application, but not to exceed the
present term of seventeen years from the date the patent is
granted.

(Continued on page 25)
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conditions, let us not act too hastily or drastically. Certainly,
no such long—fa'nge revision of the patent laws should be under-
taken until the National Patent Planning Commission, estab-
lished by the President for this very purpose and composed of
men of unquestioned_ability and integrity, has had an oppor-

tunity to comiplete its studies and submit its recommendations.

SOIL MECHANICS

(Continued from page 12)

The calculation of safe pile loads from laboratory tests of
disturbed samples has taken a great deal of the “guess’ out of
pile driving, This method is now replacing the former method
of driving test piles and estimating the bearing capacity by a
dynamic formula based on the penetration per blow of the pile
driving hammer. This latter method has been found to be very
unreliable and frequently calls for unnecessarily long piles. At
the plant of the California Shipbuilding Corporation, 54,000
piles were driven to a predetermined length calculated from
field investigations and laboratpry'analysis. It is estimated that
at least $250,000 was saved by this procedure. At an aviation
gasoline plant near Houston, Texas, calculations indicated a
safe bearing value of 20 tons on a 35 ft. pile with a factor of

“safety of 2. When the piles were driven, the usual dynamic
formula indicated an allowable value of only 4 to 8 tons. The
piles were tested by loading them for'several days with 30. tons.

Upon removel of the load, the permanent settlement was found
to be less than 1/16 inch.

The problem of safe slopes for earth fills and cuts in such
structures as highways, dams, levees, canals and ship channels,
has been solved in a very satisfactory manner. The construction
of firm, dense fills of known characteristics is now accomplished
by a standard procedure, developed in California and carrying

the name of Mr. R. R. Proctor of the Los Angeles Department
of Water and Power. R

Research into the basic principles of soil mechanics is pro-
ceeding at an unprecedented pace in spite of war conditions. In
fact, war problems have intensified the necessity for such work
in connection with the construction of airports, harbor facilities
Studies in the field of the colodial
chemistry of clay are leading to new conceptions regarding the
behavior of soil containing such clay. Based on this work, new
processes for the stabilization of highways and airports are being
developed, and a better understanding of the action of clay
under load is assured. Studies of the pressure developed in the
water confined within the pores of the soil, in dams and in
laboratary test specimens, is producing some illuminating in-
formation which will undoubtedly have an effect on design and
construction procedure as well as laboratory test methods.

and war production plants.

An understanding of the fundamentals of soil mechanics is
It is part of the stock in trade of a
Civil or Structural Engineer, and provides him with an inter-
esting and illuminating field of study and. experimentation,

an asset to any Engineer.
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using enough light?

GOOD LIGHT CONSERVES YOUR ENERGY @ In these
busy wartimes, when study for Civilian Defense, volunteer sewing
and knitting and other war work is added to normal home activities,
proper lighting is more important than ever. In the living room,
kitchen and wherever eyes are put to hard use, plenty of glare-free

light makes work easier...saves energy for other things. Are you

%

SN
\-/)/z\\’)em

N

LuTHERN CALiFoR

June, 1943




